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This appeal filed by the assessee is directed against order of the 1d. AddlL

CIT(A)-2, Mumbai dated 12-03-2024 for the assessment year 2017-18

therein following grounds of appeal.

1.1 The impugned assessment order u/s 143(3) dated 09.12.2019 as
well as the notice issued are bad in law and on facts of the case, for
want of jurisdiction, barred by limitation, without proper approval or
satisfaction and various other reasons and hence the same may kindly

be quashed.
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1.2. The 1d. CIT(A) has grossly erred in law as well as on the facts of
the case in passing ex-parte order without providing adequate and
reasonable opportunity of being heard in the gross breach of law.
Hence the additions so made by the Id. AO may kindly be quashed
and delete.

2. Rs. 1,45,000/-: The 1d. CIT(A) has grossly erred in law as well as
on the facts of the case in confirming the addition of Rs.1,45,000/-
made by the Id. AO on account of alleged of cash deposit in the bank
account as alleged unexplained money u/s 69A. The Ld. AO and
CIT(A) both have also erred in not considering the vital facts and
material available on record in their true perspective and sense. Hence
the addition so made by the Id. AO and confirmed by the Id. CIT(A)
is also being contrary to the real facts of the case and not according to
the provision of law, hence the same may kindly be deleted in full.

3. The Id. AO has also grossly erred in law as well as on the facts of
the case invoking the provisions of Sec. 115BBE for taxing the
income at the higher rate, without issue any show cause notice and
also not applicable in the present case. The Ld. AO has also erred in
not considering the vital facts and material available on record in their
true perspective and sense. Hence the provisions of Sec. 115BBE so
invoked are also being contrary to the real facts of the case and not
according to the provision of law, hence the same is illegal, bad in
law, against the principle of natural justice the same may kindly be
deleted in full.

4. The 1d. AO has grossly erred in law as well as on the facts of the
case in charging the interest u/s 234A, B.C. The interest so charged is
being totally contrary to the provision of law and facts of the case and
hence same may kindly be deleted in full.

2.1  Brief facts of the case are that the assessee is a Prop: of M/s. M.A. Building

Material and deals in the business of trading of building materials. During the

course of assessment proceedings, it came to the notice of the AO that the assessee
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has maintained two bank accounts in Canara Bank and out of that the assessee had
deposited a sum of Rs.1,48,93,621/- in a/c no. 2467201000450 and the source of
cash deposit according to the assessee was out of business transaction i.e. cash sale
or cash receipts from the debtors. In this regard, according to the 1d.AR, the assesse
had furnished all the relevant documents which were accepted by the AO. Apart
from this, the AO also noticed that the assessee had deposited a sum of Rs.2.45
lacs in another bank account No. 2467101033721 on various dates and in this
regard the explanation furnished by the assessee was to the effect that he had
deposited Rs.1.00 lac out of cash withdrawal from the bank account and remaining
Rs.1.45 lacs was out of personal savings of earlier years. However, the AO partly
accepted the reply and added a sum of Rs.1.45 lacs u/s 69A of the Act as
unexplained money as the assessee has failed to produce the documentary evidence
to validate its claim.

2.2 Aggrieved by the said order of the AO, the assessee preferred appeal before
the Id CIT(A) who upheld the order passed by the AO by dismissing the appeal of
the assessee as he had not pursued the appeal before the 1d. CIT(A) by giving
following narration.

7. During appellate proceedings also no details was
submitted by the appellant to substantiate the source of

Rs.1,45,000/-. In view of no evidence to the contrary, no
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interference with the order of the AO is called for. The grounds

of appeal are therefore dismissed.

8. Thus, in view of the facts and circumstances of the case
and the material on record, the order dated 19-12-2019 passed
u/s 143(3) of the Act by the AO is upheld.

0. In the result, the appeal of the assessee is dismissed.’’

2.3 Now the ld. AR of the assessee is before this Bench who reiterated the same
arguments as were raised by him before the Revenue Authorities but the facts
remains that the assessee has not produced any documentary evidence before the
Bench to substantiate the claim of deposit of Rs.1.45 lacs out of his personal
savings of earlier years. It is noted that the assessee has not placed on record any
paper book or documentary evidence to substantiate or to validate his claim except
the written submission. Therefore, the Bench has no other option except to uphold
the addition made by the AO. However, the Bench also noticed that the 1d.CIT(A)
passed the ex-parte order as the assessee has not appeared before him and
moreover no justifiable reasons have been put forth by the 1d.AR of the assessee
before the Bench with regard to non-appearance before the 1d. CIT(A).

2.4 On the other hand, the 1d.DR supported the order of the 1d. CIT(A)

2.5  After hearing both the parties and perusing the materials available on record,

the Bench noted that the 1d. CIT(A) upheld the order of the AO being
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non-appearance of the assessee before him in spite of providing various
opportunities as mentioned at para 4.1 of his order. Be that as it may since it is an
admitted fact that the assessee is ex-parte before the 1d. CIT(A). Therefore, he
could not put forth is defence. It was the bounded duty of the assessee to appear
before the statutory authorities as and when called for. It is noticed that various
opportunities were provided to the assessee for settling the issue but the assessee
remained lethargic and unserious in pursuing his case for which a cost of
Rs.1,000/- is imposed upon the assessee which will be deposited by the assessee in
the Prime Minister Relief Fund. However, I am of the view that lis between the
parties has to be decided on merits so that nobody’s rights could be scuttled down
without providing opportunity of being heard to the assessee. Hence, the matter is
restored to the file of the 1d. CIT(A) to decide it afresh by providing one more
opportunity of hearing, however, the assessee will not seek any adjournment on
frivolous ground and remain cooperative during the course of proceedings. Thus
the appeal of the assessee 1s allowed for statistical purposes.

2.6  Before parting, the Bench makes it clear that its decision to restore the
matter back to the file of the Id. CIT(A) shall in no way be construed as having any
reflection or expression on the merits of the dispute, which shall be adjudicated by

1d. CIT(A) independently in accordance with law.
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3.0 Inthe result, the appeal of the assesee is allowed for statistical purposes

Order pronounced in the open court on 07/08/2024.
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